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RECEIVED 

NOV 2 4 2004 
Marlene H. Dortch, Secretary 
Federal Communications Commissiofiedeml Communicatans Commissbn 
Office of the Secretary 
c/o Natek, Inc. 
236 Massachusetts Avenue, N.E. 
Suite 11 0 
Washington, DC 20002 

Office of Secretary 

Writer's Direct Contact 
2021887-693 1 

jrichter@rnofo .corn 

Re: WT Docket No. 03-66 
Supplement to Petition for Reconsideration 
Dismissed Modification Application for WHWO1 
(File No. 19950524DD) 

Dear Ms. Dortch: 

On behalf of Sprint Corporation and its wholly-owned subsidiaries WBSWP 
Licensing Corporation and Wireless Broadcasting Systems of West Palm, Inc., and 
pursuant to Sections 1.5 1,  1.106 and 1.429 of the Commission's rules, please find 
attached an original and fourteen (14) copies of a Supplement to the Petition for 
Reconsideration filed on August 30,2004 regarding the Commission's dismissal of the 
above-referenced modification application. 

Please date-stamp one enclosed copy of this submission and return it to my 
attention in the self-addressed, stamped, return envelope. Should any questions arise 
regarding this filing, please communicate directly with the undersigned. Thank you. 

Respectfully submitted, 
II 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 2 4 2004 

) 
) In the Matter of 

Dismissed Modification Application for WHR901 

Florida Atlantic University 

WT Docket No. 03-66 

File No. 19950524DD 

Boynton Beach, Florida 

To: The Commission 

SUPPLEMENT TO PETITION FOR RECONSIDERATION 

Sprint Corporation (“Sprint”) together with its wholly-owned subsidiaries, Wireless 

Broadcasting Systems of West Palm, Inc. and WBSWP Licensing Corporation (collectively 

‘‘WEB”), through counsel and pursuant to Sections 1.106 and 1.429 of the Commission’s rules,’ 

submit this supplement to the petition for reconsideration that was filed on August 30,2004 

(“Petition”) regarding the Commission’s dismissal of Florida Atlantic University’s (“FAU”) 

collocation application for WHR901 in Boynton Beach, Florida (the “FAU Modification 

Application”).’ SprintlwBS has standing in this matter because S p r i n W S  is the excess 

capacity lessee of FAU on these channels, and Sprint/wBS joined FAU in filing the Petition. 

47 C.F.R. $ 5  1.106, 1.429. 

’ The FAU Modification Application was filed on May 24, 1995 (File No. 19950524DD), 
and was accepted for filing by the Commission on September 30, 1996. 
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The Commission dismissed the FAU Modification Application as “mutually exclusive” 

as part of its July 29,2004 Report and Order and Further Notice of Proposed R~lemaking.~ As 

the Petition makes clear, there is no mutual exclusivity between the FAU Modification 

Application and any other previously proposed or licensed facility in south Florida. 

The purpose of this Supplement is to clarify, to the extent the Commission has not 

reviewed the FAU Modification Application in detail, that in addition to the reasons set forth in 

the Petition, the FAU Modification Application should not have been dismissed because 

Paragraph 58 of the Report and Order directs the Bureau not to dismiss modification 

applications that could change an applicant’s protected service area! The FAU Modification 

Application seeks to change the protected service area of the station and therefore should not 

have been dismissed. 

Since the FAU Modification Application is not mutually exclusive with any previously 

proposed or licensed station, and since the application seeks to change the protected service area 

for the station, FAU’s Modification Application should be reinstated and immediately processed. 

Amendment ofparts 1, 21, 73, 74 and 101 of the Commission ‘s Rules to Facilitate the 
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in 
the 2150-2162 and 2500-2690 MHz Bands, Report and Order and Further Notice of Proposed 
Rulemaking, 19 FCC Rcd 14165 (2004) (“Report and Order”). 

Id. at 14191-92. 
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Respectfully submitted, 

V 
Je ifer L. Richter 
M k son & Foerster LLP 

2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006-1 888 

Attorney for Sprint Corporation 
WBSWP Licensing Corporation 

(202) 887-1500 

Dated: November 24,2004 

dc-398823 
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CERTIFICATE OF SERVICE 

I, Theresa Rollins, do hereby certify that I have on this 24th day of November 2004, had 
copies of the foregoing SUPPLEMENT TO PETITION FOR RECONSIDERATION 
delivered to the following via electronic mail or overnight delivery as indicated: 

Bryan N. Tramont 
Office of Chairman Powell 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: 
Bryan.Tramont@fcc.gov 

Barry Ohlson 
Office of Commissioner Adelstein 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: bohlson@fcc.gov 

Jennifer Manner 
Office of Commissioner Abemathy 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: 
Jennifer.Manner@fcc.gov 

John Schauble 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: John.Schauble@fcc.gov 

Charles Oliver 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 3-C124 
Washington, DC 20554 
Via Electronic Mail: coliver@fcc.gov 

Paul Margie 
Office of Commissioner Copps 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: Paul.Margie@fcc.gov 

Sam Feder 
Office of Commissioner Martin 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: sfeder@fcc.gov 

D'Wana Terry 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: DWana,Teny@fcc.gov 

Nancy Zaczek 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 3-C124 
Washington, DC 20554 
Via Electronic Mail: Nancy.Zaczek@fcc.gov 

Stephen Zak 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 3-C124 
Washington, DC 20554 
Via Electronic Mail: szak@fcc.gov 
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Gary Michaels 
Auctions and Industry Analysis Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 4-A760 
Washington, DC 20554 
Via Electronic Mail: Gary.Michaels@fcc.gov 

Andrea Kelly 
Auctions and Industry Analysis Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 4-A760 
Washington, DC 20554 
Via Electronic Mail: Andrea.Kelly@fcc.gov 

Rudolph F. Crew 
Superintendent of Schools 
School Board ofDade County 
1450 NE 2nd Ave. 
Miami, FL 33132 
By Overnight Delivery 

Douglas Trabert 
Director of Learning Resources 
Florida Atlantic University 
777 Glades Road 
Instructional Services Building 
P.O. Box 3091 
Boca Raton, FL 33431 
Via Electronic Mail: trabert@fau.edu 

Catherine Seidel 
Office of the Bureau Chief 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: cseidel@fcc.gov 

Best Copy and Printing, Inc. 
Portals U 
445 12th Street, SW 
Courtyard Level 
Washington, DC 20554 
Via Electronic Mail: fcc@bcpiweb.com 

Thomas J. Dougherty, Jr. 
Gardner, Carton & Douglas 
1301 K Street, NW 
Suite 900, East Tower 
Washington, DC 20005-3317 
Via Electronic Mail: tdougherty@gcd.com 

Evan Carb 
RJGLaw LLC 
8401 Ramsey Avenue 
Silver Spring, MD 20910 
Via Electronic Mail: ecarb@IJglawllc.com 
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Before the RECEIVED 
FEDERAL COMMUNICATIONS COMMlSSlON 

Washington, D.C. 20554 AUG 3 0 2304 

Federal Communications Commission 
office of Secratary 

1 
In the Matter of 1 

WT Docket No. 03-66 
Dismissed Modification Application for WHR901 

File No. 19950524DD 
) 

Florida Atlantic University 

Boynton Beach, Florida 

To: The Commission 

PETITION FOR RECONSIDERATION 

Evan Carb 
RJGLdw LLC 
8401 Ramsey Avenue 
Silver Spring, MD 20910 
(301) 589-2999 

Cheryl A. Tritt 
Jcnnifer L. Richter 
MORRISON & FOERSTER LLP 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006-1888 
(202) 887-IS00 

Attorney for Florida ArImnric University Arromcysfor WBSWP Licensing Corporurion 

Dated: August 30, 2004 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

) 
In the Matter of ) 

) WT Docket No. 03-66 

) Dismissed Modification Application for WHR901 

Florida Atlantic University 

Boynton Beach, Floritla 

File No. 19950524DD 
) 
) 
) 

To: The Commission 

PETITION FOR RECONSIDERATION 

Flond:~ Atlantic University (“FAU”) and its excess capacity lessee WBSWP Licensing 

Corporation (“WBSWP,” together with FAU, “Petitioners”), a wholly-owned subsidiary of 

Sprint Corporation, through counsel and pursuant to Sections 1.106 and 1.429 of the 

Commission’s rulcs,’ submit this petition for reconsideration (“Petition”) of the Commission’s 

dismissal of FAU’s collocation application for WHR901 in Boynton Beach, Florida (the “FAU 

Modification Application”).2 The Commission dismissed the FAU Modification Application as 

“mutually exclusive” as part of its July 29, 2004 Report and Order and Further Notice of 

Proposed R ~ l e r n a k i n g . ~  The Commission did not identify the application that created the mutual 

’ 47 C.F.R. $$ 1.106, 1.429. 

The FAU Modification Application was filed on May 24, 1995 (File No. 199S0524DD), 
and was accepted for filing by the Commission on September 30, 1996. 

Provision uf Fixed und Mobile Broudbund Access, Educutionul and Orker Advunced Services in 
the 21.50-2162 and 2500-2690 M H z  Bands, Report and Order and Further Notice of Proposed 
Rulemaking, W I  Docket No. 03-66, FCC 04-135 (re]. July 29, 2004) (“Report c r n d  Order”). 

’ Aniendment of Purrs I .  21, 73, 74 and I01 ofthe Commission’s Rules to Facilitate the 

dc-390142 



exclusivity with the FAlJ Modification Appli~at ion.~ However, based upon a 1996 Public 

Noticc (discussed below), Petitioners believe the Commission intended that Exhibit E of the 

Report and Order would list as mutually exclusive (and that the Report and Order would 

dismiss) an application filed by the School Board of Dade County for Miami, Florida (the “Ddde 

Application”).’ Regardless, the FAU Modification Application is not mutually exclusive with 

any previously proposed or licensed facilities, including the facilities proposed in the Dade 

Application. The Dade Application is fatally defective, should never have been accepted for 

filing, should have been dismissed nine (9) years ago, and certainly should be dismissed now.6 

The FAU Modification Application should be reinstated and processed. 

Report and Order, Appendix E, Dismissed Mutually Exclusive ITFS Applications. 

The Dade Application was filed on September 15, 1995 (File No. 19950915ZA), and 
was accepted for filing by the Commission on September 30, 1996. In addition to the fatal 
defects i n  the Dade Application discussed in this Petition, the Dade Application is also defective 
because i t  was filed as an amendment to an application that was granted six (6) months earlier 
(File No. 940819DE). The application was, therefore, a modification application filed outside of 
an authorized filing window and not submitted pursuant to any exception to the then applicable 
filing frecze. See Amendment of Pari 74 ofthe Commission’s Rules With Regard to the 
ln.structiona/ Television Fixrd Service; Report and Order, 10 FCC Rcd 2907,291Cb-11 (1995), 
effcctive May 25, 1995,60 Fed. Reg. 20241 (Apr. 25,1995), as amended 60 Fed. Reg. 28546 
(June 1, 1995) (major modifications or amendments with the same effect will not be exempted 
from the window filing requirement). 

Other applications filed for Miami are similarly defective undcr Section 74.903 for 
reasons of harmful interference and should have been dismissed years ago: (1) Modification 
application filed by the Friends of WLRN, Inc., File No. BMPLIF950515DA. as modified by a 
May 22, 1995 application (missing consent letter from the School Board of Broward County); 
(2) Modification application filed by the School Board of Dade County regarding KTB85, File 
No. BMPLIFl9950915HW (missing consent letter from the School Board of Broward County). 
Petitioners note that the KTBES application was correctly dismissed pursuant to the Report and 
Order as mutually exclusive. 

dc-390142 
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The Commission’s 1996 Desi.syzation of the FAU Modification Apvlication and 
the Dade Apvlication as Miitnallv Exclusive Was in Error. 

In 1996 the Commission released a Public Notice, ITFS Applications Accepted for 

Filing7 which listed the FAU Modification Application and the Dade Application as mutually 

exclusive (the “1996 M X  Notice”). Petitioners timely filed a Petition to Deny asserting that the 

1996 MX Notice improperly listed the Dadc Application as acceptable for filing. Petitioners 

explained that the Dade Application is fatally and fundamentally flawed, unacceptable for filing 

and, therefore, not mutually exclusive with the FAU Modification Application.’ The Petition to 

Deny remained pending when, in October of 1998, the Commission released a Public Notice 

encouraging settlements between mutually exclusive applicants (the “1998 Public Notice”).’ 

WBSWP responded to the 1998 Public Notice by reiterating that the 1996 MX Notice finding of 

mutual cxclusivity between the FAU Modification Application and the Dade Application was in 

crror bccause thc Dade Application was unacceptable for filing and should be dismissed.” 

Had the Commission properly dismissed the Dade Application pursuant to Sections 

74.910 and 73.3566 of thc Commission’s rules as unacceptable for filing in 1995,” then the 

See FCC Public Notice, ITFS Applications Acceptedfor Filing, Report No. 23836B 7 

(rcl. Scpt. 30, 1996). 

Deny”). See crlso, Reply, filcd by WBSWP on March 5 ,  1997; Opposition, filed by Wireless 
Broadcasting Systems of America, Inc. (parent of WBSWP) on February 21, 1997. 

Kcd 20380 (Oct. I S ,  1998). 

Applicrrtion.7 - Settlement Period, DA 98-2070 (Nov. 12, 1998). (“1998 Counsel 
Lcttcr”)(Attachcd hcrcto as Exhibit I). 

See, Petition t o  Dismiss or Deny, filed by WBSWP on November 1, 1996 (“Petition to 

FCC Public Notice, I7FS Mutually Exclusive Applications ~ Sefflement Period, 13 FCC 

Letter from Counsel in Response to FCC Public Notice, ITFS Mulually Exclusive 

9 

10 

I ’  47 C.F.R. $ 3  74.910,73.3566. Section 73.3566 is applicable to ITFS through Section 
74.910 of the rulcs. Scction 73.3566 states: “Applications which are determined to be patently 
not in accordance with the FCC mles, regulations or other requirements, unless accompanied by 

(Footnote continues on next page.) 

3 
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Dade Application would not have been listed as mutually exclusive with the FAU Modification 

Application in the 19Y6 MX Notice. In addition, had the Commission properly responded to the 

Petition to Deny and subsequent pleadings filed by the Petitioners in 1996, 1997 and 1998 by 

dismissing the defective Dade Application, the FAU Modification Application would not have 

been dismissed as mutually exclusive pursuant to the 2004 Repoi? und Order. 

The Dade Application is Fatally Defective, Unacceptable for Filinn, and Should 
be Dismissed. 

The Dade Application is fatally defective because it predicts harmful interference to a 

previously licensed station, WHR897, in clear violation of Section 74.903 of the Commission’s 

rules. 

consent letter from the licensee of WHR897 as required by Section 74.903(b)(4) of the 

The Dade Application violates the Commission’s rules. 

12 In addition, and in the alternative, the Dade Application does not contain an interference 

The station to which the Dade Application predicts interference, WHR897, is licensed to 

FAU for operation of Instructional Television Fixed Service (“ITFS”) channels in Ft. 

Lauderdale, Florida. This station serves different receive sites than the FAU station in Boynton 

Beach, FL (WHR90I), which is the subject of the FAU Modification Application. Each station 

is part of FAU’s microwave network in southern Florida, and each is critical to the service of 

FAU’s multiple campuses and receive site schools. 

The School Board of Dade County concedes in the Dade Application that the proposed 

facilities will cause harmful interference to FAU’s WHR897 facilities and receive sites i n  Ft 

(Footnote continued from previous page.) 

an appropriate request for waiver, will be considered defective and will not be accepted for 
filing, or i f  inadvertently accepted for filing will be dismissed.” 

Id. 9: 74.903. 

l 3  I d .  $ 74.903(b)(4) 

dc-390142 
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Lauderdale in violation of Section 74.903 of the Commission’s rules.14 Absent an interference 

consent letter from FAU, however, the Dade Application is unacceptable for filing undcr Section 

74.903(b)(4).” FAU expressly informed the Commission, by letter dated October 30, 1996, that 

it will not supply such a consent letter, that “no measure of interference” to WHR897 is 

acceptable, and that: 

[FAU] fully expect[s] to be afforded with 45 dB DKI protection at this site and all 
of our other sites. The School Board’s proposed modification has demonstrated 
that i t  cannot achieve the FCC-required level of protection to FAU’s Main 
Campus. In the interest of fairness and protection of our facilities, we fully expect 
that the FCC will not accept this application for filing, nor will i t  allow this 
application to move forward for gramT6 

Accordingly, the Dade Application was unacceptable for filing as an initial matter and 

should have been dismissed. The Broadband Division of the Wireless Telecommunications 

Bureau (the “Bureau”), the Private Wireless Division of the Bureau and the Video Services 

Division of the Mass Media Bureau, each of whom has had (or has, in the case of the Broadbdnd 

Division) jurisdiction over ITFS, have all affirmed that consent letters from affected parties must 

be filed with the original appli~ation.’~ The Dade Application did not contain the required 

See, Dade Application, Exhibit E-4, p.1 

47 C.F.R. 9 74.903(b)(4) 

See Letter from Chancellor Charles B. Reed, Chancellor of the State University System 

14 

I6 

of Florida, to William F. Caton, Secretary, Federal Communications Commission, October 30, 
1996 (attached hereto as Exhibit 2). FAU is part of the state university system of Florida. 

rcccntly affirmed that consent letters must be filed with the original application because 
‘considering consent letters that did not exist at the time the original application was filed 
encourages the filing of incomplete applications and places an undue burden on the 
Commission’s limited resources.”’ citing Edircational ‘Mevision Associrltion of Metropolitan 
C‘leveland, Inc., 18 FCC Rcd 151 17, 15120 (2003).); see also Centre Unified School Disrrict 
#397, 18 FCC Rcd 19235, 19238 (2003) (“The Commission’s Rulcs require applicants to submit 
conscnt letters from the affected partics with the original application. Pursuant to Section 74.903 
of thc Commission’s Rules, an application for an ITFS station must protect previously proposed 

See Wireless Cable ofFlorida, 19 FCC Rcd 6390,6392 (2004) (“The Commission has I7 

(1:ooinote continues on next page.) 
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consent letter from FAU and, as FAU noted to the Commission, such a consent letter will not be 

granted due to the importance of WHR897 to FAU’s educational mission. By not demonstrating 

interference protection to WHR897, and not obtaining an interference conscnt letter from FAU, 

the Dade Application violates Commission rules and precedent and must be dismissed. 

Conclusion. 

Exhibit E of the Report and Order incorrectly identifies the FAU Modification 

Application as mutually exclusive. The FAU Modification Application is not mutually exclusive 

with any prcviously proposed or licensed station, including the fatally defective Dade 

Application. The Dade Application should have been dismissed years ago pursuant to 

Commission rules and precedent that require the filing of interference consent letters with 

applications that predict interference with previously proposed or existing licensed stations. Had 

the Commission timely dismissed the Dade Application, the FAU Modification Application 

would not have been dismissed pursuant to the Report and Order. 

Petitioners request that the Commission expeditiously reinstate the FAU Modification 

Application for processing. The FAU Modification Application is a critical part of a Marketwide 

Settlement Agreement” filed with the Commission by FAU and othcr interested parties in 

(Footnote continued from previous page.) 

facilities from interference and will not be grantcd if interference is predicted to occur.”); 
Bartlesville Public Schools, 18 FCC Rcd 18103, 18105 (2003) (“The Commission’s Rules 
require applicants to submit consent letters from the affected parties with the original 
application.” citing Guadalupe Valley Electric Cooperation, 1 I FCC Rcd 7434,7442-43 (1996); 
In the Matter of 4,330Applicationsfor Authority to Constnrct and Operate Multipoint 
Distribution Service Stations ut 62 Transmitter Sites, 10 FCC Rcd 1335, 1465-66 (1994); Family 
Entertainment Network, Inc., 9 FCC Rcd 566,567-68 n.10 (1994).). 

The Mwkctwidc Settlement Agreement is discussed in further detail in a Petition for i n  

Reconsideration that is being filed simultaneously herewith with respect to the dismissal of a 
collocation application filed by WBSWP Licensing Corporation for KZB30, the H-group 
channels in Boynton Beach (File No. 9550910). 

6 
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the West Palm Beach - Boca Raton market.'' FAU requests that its Modification Application be 

reinstated and processed as part ofthe Marketwide Settlement Agreement. 

Respectfully s u b m i t t e h  

RJGLaw LLC 
840 1 h e y  Avenue 
Silver Spring, MD 2091 0 
(301) 589-2999 

Attorney for Florida Atluniic Universiiy 

Dated: August 30,2004 

@son & Foerster L1.P 

2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006-1 888 
(202) 887-1500 

Attorneys for WBSWP Licensing Corporation 

l 9  See, Marketwide Settlement Agreement and Joint Motion jor  Approval of Seiilement 
and Request for Waiver of Cut-off Rules, fded May 24, 1995 (attached hereto as Exhibit 3). 
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CERTIFICATE OF SERVICE 

1, Michael Rodgers, do hereby certify that I have on this 30th day of August 2004, had 
copies of the foregoing PETITION FOR RECONSIDERATION delivered to the following 
via electronic mail or by overnight delivery as indicated: 

Paul Margie 
Office of Commissioner Copps 
Federal Communications Commission 
445 12th Street, S.W., 8" Floor 
Washington, DC 20554 
Via Electronic Mail: pmargie@fcc.gov 

Bryan N. Tramont 
Office of Chairman Powell 
Federal Communications Commission 
445 12th Street, S.W., 8"Floor 
Washington, DC 20554 
Via Electronic Mail: btramont@fcc.gov 

Sam Feder 
Office of Commissioner Martin 
Federal Communications Commission 
445 12th Strcet, S.W., E* Floor 
Washington, DC 20554 
Via Electronic Mail: sfeder@fcc.gov 

Rarry Ohlson 
Office of Commissioner Adelstein 
Federal Communications Commission 
445 12th Street, S.W., E" Floor 
Washington, DC 20554 
Via Electronic Mail: bohlson@fcc.gov 

Jennifer Manner 
Office of Commissioner Abemathy 
Federal Communications Commission 
445 12th Strcct, S.W., Elh Floor 
Washington, DC 20554 
Via Electronic Mail: jmanner@fcc.gov 

John Schauble 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: jschaubl@fcc.gov 

D'Wana Terry 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: dterry@fcc.gov 

Nancy Zaczek 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Strcet, S.W., Room 3-CI24 
Washington, DC 20554 
Via Electronic Mail: nzaczek@fcc.gov 
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Charlcs Oliver 
Public Safety and Private Wireless Div. 
Wireless 'Telecommunications Bureau 
Fcdcral Communications Commission 
445 12th Street, S.W., Room 3-C124 
Washington, DC 20554 
Via Electronic Mail: coliver@fcc.gov 

Gary Michaels 
Auctions and Industry Analysis Div. 
Wirclcss Telecommunications Bureau 
Fcdcral Communications Commission 
445 12th Street, S.W., Room 4-A760 
Washington, DC 20554 
Via Electronic Mail: gmichael@fcc.gov 

Andrea Kelly 
Auctions and Industry Analysis Div. 
Wireless Telecommunications Bureau 
Fedcral Communications Commission 
445 12th Strect, S.W., Room 4-A760 
Washington, DC 20554 
Via Electronic Mail: akelly@fcc.gov 

School Board of Dade County 
1410 NE 2nd Ave. 
Miami, FL 33132 
R y  Overnight Delivery 

John Labonia 
South Florida Instructional TV, Inc. 
172 N.E. 15th Street 
Miami, 1% 33132 
By Overnight Delivery 

Stephen Zak 
Public Safety and Private Wireless Div. 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 3-C124 
Washington, DC 20554 
Via Electronic Mail: szak@fcc.gov 

Catherine Seidel 
Office of the Bureau Chief 
Wireless Telecommuoications Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
Via Electronic Mail: cseidel@fcc.gov 

Qualex International 
Portals 11 
445 12th Street, SW 
Courtyard Level 
Washington, DC 20554 
Via Electronic Mail: qualcxint@aol.com 

John Labonia 
Friends of WLRN, Inc. 
172 N.E. 15th Street 
Miami,= 33132 
By Overnight Delivery 

Robert A. Saunders 
Bell South Wireless Cable Inc. 
754 Peachtree Street 14th Floor 
Room D1487 
Atlanta, GA 30308 
Via Electronic Mail: 
bob.saunders@belkouth.com 
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EXHIBIT 1 

Letter to FCC 
November 12,1998 



De.c. I. 1998 3:OgPM DAYIS WRIGET TREMAINE No. 6 2 5 3  P. 5/’ . From: CAR(. - L A W I L R S  .- 
r 

Davis Wright Tremaine LLP 

November 12,1998 

Clay C. Pendatvis, Esq., Acting Chief 
D i i iu t ion  Services Branch 
Yidu, Services Division 
MassMcdiaBureau 
Federal Communications Commission 
1919MSt,N.W.,Room702 
Washington, D.C. 20554 

Re: Application to Modiry ITFS Station WHR-901. Palm Beach, Florida 
Florida Atlantic University 
File No. BMPLIF-950524DD 
Application to M d i f y  I P S  Station WHG-230, M i d ,  Florida 
School Board of Dadc county, Florida 
File No. BMPLIF-950915ZA 

Dear Mr. Pendmis: 

On October IS, 1998, the Commission released a Public Notice reminding ITFS applicants o f  a 
settlement paid for mutually exclusive ITFS applications.’ In light of that Public Notioz. WBSW 
Lieerrsing Corp (‘WESW”), by its attorneys, herein asks that the commission reconsider its 
September 30, 1996 Public Notice announcing tbat the above-referenced applications had been 
accepted for filing and. upon initial review, fomd to be mutually exclusive.’ Upon such 
reconsideration. W S W P  requests that the Commission dismiss the application to modify Station 
WHO-230 (the “WHC-230 Application”). 

As WBSW has cxplained in this proceeding, the WHO-230 Application was defective at the time 
it was filed, remains defective. and should immediately be dismissed.’ The primary e o n  for this 

&fg “ITFS Mutually Exclusive Applications - Seitlcment Period,” DA 98-2070. 

& “ITFS Applications Accepted For Filing,” Report No. 238363. WBSWP has entered into an 
agsement with Florida Atlantic University C‘FAU”) to leasc the excess channel capacity of FAU’s lTFS 
Station WHR-901 in connection with a wireless cable syrlcrn that WBSWP is developing in the West Palm 
h a c h ,  FloridP market. 

& WBSWP “Petition IO Dismiss or Deny,” November I, 1996; WBSWP “Reply,” March 5, 1997. 



Dec. I .  1998 3:lOPM DAYlS WRIGHT TREMAINE No. 6253 P. 619 
From: CAROL K .- 

Clay C. Pendarvis, Esq., A h g  Chief 
Novqnber 12,1998 
Page 2 

dismissal is the objectionable interference that the applicant itself disclosed that the proposed 
facilities pr~posed would cause to ITFS Station WHR-897. F t  Lauderdale, Florida, which is liccnsd 
to FAU.' Under tbe Commission's Rules, the Commission may not even process the WHO-uo 
Application unltss the Board supplies a "no-objection letter" from FAU.' 
In this case. not only was w such letter ever pmvided, but FAU has cxpres~ly stated that it will 

supply thc w-objedion 1- required in order for the WE230 Application to be processed 
Thc commission has been inf0rrne.d that "no mcasure of intufemce to this site is acceplable" to 
Station WHR-897 and that the licensee: 

"fully cXpect[s] to be afforded with 45 dB D/U protection at this site and a l l  of our 
other sites. Thc School Board's proposed modification has demonstrated that it 
cannot achieve the FCC-required level of protection to FAU's Main Campus. In the 
interest of faimcss and protection of our facilitics, we l l l y  cxpect that the FCC will 
not accept this application for filing. nor will it allow this application to move 
forward for grant.'* 

In light of this unequivocal Statement that the School Board of Dade County, Florida will never 
receive the "no-objection" letter that i t  needs in order to validate the WHG-230 Application, the 
Commission should not have accepted the application to begin with. For this reason and the other 
reasons discussed in WBSWP's filings agains! thc WHG-230 Application, the Commission should 
promptly dismiss the WHG-230 Application as a defective application that is patently not in 
accordancc with the Commission's Rules. 47 C.F.R $9 73.3566,74.910. 

Should any questions arise in connection with this matter, please communicate directly with the 
undersigned. 

v cc: Charles Dziedzic, Esq. 
Mr. Melvin Collins 
Paul J. Sinderbrand. Esq. 
William D. Wallace. Esq. 
E. Ashton Johnston, Esq. 

- 
& WHG-230 Application, Fxhibh E-4, p. I 

5 SCc 47 C.F.R 
bbcausc an affected I P S  licensee has supplied a no-objection letter. 

F. Caton. Oaober 30.1996. FAU is a part ofthe State University Sys~enr of Florida. 

74.903(bx4). Moreover. the Commission will not necessarily grant 80 applicstion simply 

Letter from Chancellor Charles B. Reed, chaneeuor ofthe Slate University System of Florida, to William 



EXHIBIT 2 

Letter from Chancellor 
Charles B. Reed 
October 30,1996 



I qcrrher  3 3 ,  1 3 5 6  

Mr. H i l L i a i n  F. c ~ c u : ~ ,  AZL-UJ seLzaLOLy 
receral Lcrrmir.icat;oils Lcmisslcn 

1319 X. St ree t  N.W. 
N3shiccton. 3 .C .  20354 

A t  t er. t i o n  : 

R J C m  2 2 2  

C:ay Pendarvis 
K z l v i n  Collix 

3ear c:r. ZECCT.: 

F1-r:ca A:!ant;c 32:-Jersity (FAJ) is the  l icensee  cf WER-IIO~. tts 
--3rcC; I,T5 zka;mels i n  Ft. La.xler j t le ,  F lc r idz .  The School 
B c s r 2 s i  3aJe Cwntv  is the  l i c e n s e e  of WHG-230, rhe c - q r x p  cf  
c h ? - P e l s  i- Miami, r l n r i r i n .  

On Ceptenbcr 15, 1495,  thc Sckool Board. proposed a n o d i f i c a t i s n  
t u  WG-ZZ'Q under t i l e  r.&cr D M Z L 1 5  ?5035ZA. This sodi f icac igr .  
1s f z e l i c e c l  LC caLse i:ar:crul r1el;Lrlcol i r i t a r f e r e x c  t u  ali 3ix 
ci t ke  rece ived  51Kes z s s c c i a t e d  w:th Wm-897. ?ha app1icaLim 
s t a t e s  t h a t  t h e  x t e r f e r e n c e  to f i v e  0: the  rece ive  3 r t e s  can r e  
;:levlate3 t:?rsu,-h antenna upcjrazles, bu t  t h e  i n t e r f e r e n c e  To 
Ztceive s i r e  3-6 camor, be cxed. The School Board s t a t e s  t ha t  
i t  is " c c n t m p l a r i n g  secur ing  c o x e n t  regarcling i n t e r f e r e n c e  
prudic ted  to raca ivc  site R - f i . "  

:hhr 5c.icol Doard ha3 n c t  sccurcd a consent l e t - e r  from FAU. and 
th;. ~ i i i v e r ~ i t y  cannot accept i n t e r f e r e n c e  t o  rece ive  s i t c  R-6. 
IhLs sLte is FAG'S Mairl carupus UJ iiu measure o f  i n t e r f e r e n c e  -0 
x i s  site is acceptable .  FAU serves hrdreds  of S L U ~ C I L ~  * L L i r  
.Lstance learn1r.g a t  t h e  Maxi carn~us. In addi t ion ,  the Main 
CaK.?r;s is an i n t e g r z l  com2onrr.t of FAG'> e n t i r e  17% systern, 2s  
i t  1s u s e d  a s  a checkpoint f a r  FAL's main t r a n s m l S S i 0 ~  
fac51i:ids. 
tistance'?oarnifiq sysrem and a 1 i  nf its f u t u r e  2lans. we f C l Y  
cxp:ct t c j  be a f fo tded  w i t 5  4 5  dB C / U  ptotacrion a t  r h ' r  sfre and 
all cf  o w  sther 3itcs.  The School 3card's propcsod modii icar iox 
trns i o ~ ~ n s : r n t a d  that it cannot achisvo.tho F C C - r a w i r e d  l w o l  0 5  
~rolcction to m U ' s  Main Caxnpus. In the incorest of f a i r n a x s  and 
~ r - o t e ~ t i o l n  of our f a c i l i t i e s ,  uc fully expect t 5 a t  tk.0 FCC w i l l  

- 

T2.e :4sin Cami~us s i t e  is c e n t r a l  to  F A U ' S  eXlSt iW 



Charles 8. Reed 
Chance1 1nr 



EXHIBIT 3 

Marketwide Settlement Agreement 
and Joint Motion for Approval 

Filed with the FCC on May 24,1995 



Mr. William F. Caton 
Acting Secretary 
Federal Communications Commission 
1919 M Street, N.W. 
Washington, DC 20554 

Ro: ITPS Joint notion for Approval of Battlement 
yeat Palm B each. P1 oriaa 

Dear Mr. Caton: 

There is transmitted herewith an original and four (4) 
copies of a Joint Motion for Approval of Settlement and Request 
for Waiver of cut-off Rules. The settlement resolves mutually- 
exclusive proposals for the D group channels in West Palm Beach, 
Florida, by proposing a market-wide channel reallocation and 
collocation plan. 

please communicate directly with the undersigned. 
Should there be any question with respect to this filing, 

sincerely yours, 

4 a L  
Enclosures 

- 
L. Charles Xeller 
counsel to Wireless Broadcasting 
systems of America, Inc. 

cc: dnnifer L. Richter, Esq. 
William D. Wallace, Esq. 
Mr. W. Douglas Trabert 
Mr. Michael J. Specchio 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In re Applications of ) 
) 
) 
1 

1 

) 

The School District of Palm Petition for Displacement of KHU-90; KZB-28 
Beach County, Florida ) KZB-29; WHR-973; WHR-994; KZB-30 

People's Choice TV, Inc. ) WMI841 

The Board of Regents, A Public ) BPLIF-920814DB; WLX-269; WHR-877; 
Corporation of the State of Florida ) WHR-894; WHR-895; WHR-896; 
on behalf of Florida Atlantic University ) WHR-897; WHR-901 

) 
Wireless Broadcasting Systems of ) 
west Palm Beach, h e .  ) 

) 
For Construction Permit and License, ) 
Modification, and/or Assignment of ) 
Facilities in the Instructional ) 
Television Fixed and Multichannel ) 

West Palm Beach, Florida, Area 1 
Multipoint Distribution Services in the ) 

To: Chief, Video Services Division 

JOINT MOTION FOR APPROVAL OF SETI'LEMFDlT 
AND 

REOUES T FOR WAnrER 0 F CUT-OFF RULES 

The School District of Palm Beach County, Florida (the "District"), People's Choice TV, 

Inc. ("PCI'V'), Wireless Broadcasting Systems of West Palm Beach, Inc. ("WBS-W) and the 

Board of Regents, a Public Corporation of the State of Florida, on behalf of Florida Atlantic 

University (the "University"), by counsel, hereby submit their Joint Motion for Approval of 

Settlement and Request for Waiver. In support thereof, the parties respectfully show as follows: 

1 


